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A Point of View

Super Patients
We all have patients that we’ll never
forget. These people remain branded in 
our memories, surfacing in our con-
sciousness from time to time, particu-
larly when someone asks what you like 
best about being a doctor. One elderly 
patient, I’ll call Clark, is such a person for 
me. Just thinking about the time I spent 
with Clark makes me smile. His case was 
not a particularly unique one, nor was 
my treatment of his condition a quantifi-
able success. Some might even call it 
a failure. No, I think my warm feelings 
toward this patient stemmed from the 
fact that he was a likeable human being 
who taught me something about being 
a doctor. 

 Clark has an engaging personality. 
He always seems energized and in a 
good mood. He’s the patient that you 
and your staff love to see on the sched-
ule. It is not uncommon that I will enter 
the exam room and find Clark theatri-
cally singing out loud with oversized 
headphones in place. It often takes me a 
minute to gather his attention but in this 
instance I don’t mind (unlike my feel-
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ings toward the business executive busy 
on the cellphone as I enter the room, 
signaling with his finger that he will be 
with me in a minute, but I digress). Clark 
was sent to me for an urgent evalua-
tion and repair of a retinal detachment. 
He had lost significant vision already 
and he needed to have surgery soon. 
As I discussed the condition, its surgical 
repair, and the uncertainty of the visual 
outcome, he listened attentively. When 
I was finished I asked Clark if he had any 
questions or concerns. He told me to 
do whatever was necessary to save his 
vision, but mostly he wanted to know 
if I would be able to restore his X-ray 
vision. It turns out that Clark believes 
he is Superman. Well, I am not sure he 
truly believes this, but he does dress the 
part. Under his clothes he always wears 
the Superman superhero costume, a fact 
that I became aware of in the surgical 
pre-op area. 

 How does one measure the suc-
cess of a patient/physician interaction? 
Is it simply in terms of easily measured 
outcomes? This is an important topic 
today as the government and insurance 
companies try to restructure (but mostly 

reduce) physician payments. The “en 
vogue” concept is that doctors should 
be paid for performance and quality 
rather than for services rendered. On 
the surface this sounds like one of those 
“jump-on-the-bandwagon” slogans that 
is very alluring. The devil, of course, is in 
the details—of which there are many. 
The Centers for Medicare and Medicaid 
call this the Physician Quality Reporting 
System, formally known as the Physicians 
Quality Reporting Initiative (PQRI), also 
known as Pay for Performance or P4P. 
Most physician groups agree that better 
quality is good for medicine, but most 
are concerned about the validity of the 
measures used to determine quality, and 
the increased burden that documenting 
and reporting outcomes may have on 
administrative costs. 

 To date, the reporting of such 
measures has been voluntary and 
rewarded with payment incentives. 
Soon these incentives will disappear and 
doctors who don’t report will be penal-
ized. Whether this initiative will lead to 
improvements in care is uncertain in the 
long-run, but so far the results appear 
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to be modest, at best. Many of the 
Medicare P4P demonstration programs 
launched in the last seven years have 
yielded disappointing results both in 
terms of quality improvements and sav-
ings to Medicare. It appears that many 
of the initial advocates of P4P oversold 
these programs and one reason is that 
they underestimated the complexity of 
health care delivery.

 Clarks’ surgery was uneventful and 
an anatomic success. At his six month 
follow-up visit, a time when we gener-
ally have a good sense of the magnitude 
of visual return, Clarks’ vision was not 
nearly 100%. As I generally do before 
entering the exam room, I glanced at 
the documented vision in the chart 
and felt a little disappointed. I prepared 
myself to discuss these feelings with 
the patient. To my surprise Clark was 
elated. Despite the limits to his vision, 
as measured with the distance acuity 
chart, Clark felt things were going very 

well from his perspective. Best of all, his 
X-ray vision was functioning at 100%. 

I’m not sure there is a PQRI assessment 
category for that outcome measure.

Expert Fees for Treating Doctors (Part 1)
by	Robert	W.	Olson,	Jr.,	J.D.	

Doctors are frequently asked to consult 
with an attorney or testify on a patient’s 
diagnosis, treatment and prognosis. 
Unfortunately, once the doctor becomes 
involved, attorneys on both sides will try 
to obtain this consulting and testimony 
without offering to pay proper expert 
fees. This article (in two parts) will help 
doctors receive their deserved expert 
fees before providing that consulta-
tion or testimony. Part One concerns 
requests from the patient’s attorney and 
setting expert fees. Part Two, concerning 
depositions and court ordered testimo-
ny, will continue in the next publication.

Informal Attorney Request
The patient’s attorney usually will ask the 
doctor to discuss the patient’s case volun-
tarily. There is no need to be intimidated 
by the attorney’s request; although it is a 
necessary part of the pre-lawsuit process 
the doctor is not required to cooper-
ate at this point. If the doctor wants to 
cooperate, two things should be in place 
before the doctor speaks with the attor-
ney: a patient release authorization and 
an expert retainer agreement.

 Before providing any information 
about a patient to the attorney, the doc-
tor legally must have prior written pa-
tient authorization to do so. When the 
patient’s attorney requests information, 
the doctor should inform that attorney 
that a signed release authorization is 
required before providing information 
about any patient, and the doctor can-
not even acknowledge that someone 
is the doctor’s patient without that 
authorization. The authorization should 
include language that the doctor is 
authorized to “provide records, diagno-
ses, prognoses, and all other aspects of 
patient’s past and prospective care, with 
[law firm] and its principals, employees, 
agents and representatives,” but should 
not include the patient’s name.

Expert Retainer Agreement
The doctor has no obligation whatso-
ever to discuss the patient’s case with 
the attorney unless and until the at-
torney agrees to pay your “Reasonable 
and Customary Fee” (see below) to 
discuss the case. The attorney is unlikely 
to suggest this, so the doctor must 

make it clear that all time and expenses 
discussing the case must be paid by the 
attorney. The doctor can even require 
payment in full before talking to the 
attorney. Here is a sample letter setting 
forth this agreement:

 “You have told me that a patient of 
mine has a pending lawsuit and as part 
of your investigation you want to discuss 
my treatment of that patient. Before 
I discuss any matter regarding any of 
my patients, I require the following: a 
signed patient release authorization (see 
attached); and your agreement to pay 
my $____ per hour fee for my time 
commitment (includes telephone, email, 
meetings, preparation, travel time, and 
meetings or testimony cancelled on less 
than two full business days notice) plus 
any out of pocket expenses. Payment 
in full for my preparation and estimated 
meeting time must be tendered at the 
start of the meeting, with any cancella-
tion, excess time and expenses to be 
paid within five days after I provide you 
an itemized statement. Once I receive 
your written agreement to these terms 
Continued on page 7, column 2
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and the signed release authorization, 
we can schedule our first meeting.”

Patient’s Attorney Responsible 
for Fees
At this stage, the patient’s attorney is 
primarily responsible for all the doc-
tor’s time and expenses. If the doctor 
has the attorney’s written agreement 
on the rate and terms of payment, 
preferably under an Expert Retainer 
Agreement as suggested above, that 
agreement will control how and when 
these payments are made. Expert wit-
ness fees and expenses are generally 
not recoverable as part of the lawsuit, 
and although it is the patient’s attorney 
who contracts for the doctor’s services, 
the patient is legally required to repay 
the attorney for those fees, regardless 
of the outcome of the lawsuit.

Reasonable and Customary Fees
“A reasonable and customary fee” is 
not set by law. The doctor’s average 
hourly fee charged to patients certainly 
would qualify, but expert witness fees 
can go much higher depending on 
the doctor’s expert experience and 
fees charged by other medical experts 
in the community. When setting an 
expert fee, the doctor should consider 

the doctor’s average hourly fee to pa-
tients, what expert fees the doctor has 
charged and received in other lawsuits, 
the number of times the doctor has 
charged and received that fee (particu-
larly in the last two years), and the fees 
charged by experts for similar services 
in the community. Local expert fees 
range from $250 to $850 per hour, 
depending on specialization, type of 
work, and experience.
  If the doctor is subpoenaed to 
testify (discussed in Part 2), and the 
attorney who subpoenas the doctor 
does not accept the doctor’s fee de-
mand, the doctor and attorney should 
meet informally to set an agreed fee. 
Failing resolution, the attorney can ask 
the court to determine the proper fee, 
considering the same factors described 
above. The loser at the hearing will be 
fined for misuse of the court system, 
so it is important to keep expert fee 
demands within reason.

Part Two, concerning depositions and 
court ordered testimony, will con-
tinue in the next publication.

© 2009-2012 by Robert W. Olson, Jr., JD.  
Robert W. Olson, Jr., is the former Chairman 
of the Santa Barbara County Medical Legal 
Committee and a local attorney specializing in 
medical and dental practice transitions.

A Win for Patients 
and Physicians in 
California
By	James	T.	Hay,	M.D.,	President,	
California	Medical	Association

Because of the efforts of a coalition led by 
the California Medical Association, a final rul-
ing was issued on Feburary 1, by Judge Chris-
tina Snyder of the California Central Federal 
District Court, which blocks a 10 percent 
Medi-Cal reimbursement rate reduction. 
Her decision is a huge win for physicians in 
California and for the patients they treat.
  California faces a budget deficit ev-
ery year, and to close that widening gap, 
programs are cut and services are slashed. 
Medi-Cal is a program that is constantly 
targeted, and proposals always seem to 
include reducing reimbursement rates for 
physicians as a short-term solution. CMA 
has repeatedly informed the state, the 
federal government and the courts about 
the unacceptable impact of those cuts.
  Year after year, we’re obliged to tell 
the same story: if Medi-Cal rates are cut, 
physicians will be forced to stop accepting 
the patients that need care the most. 
Thanks to the hard work of CMA’s legal 
and legislative staff, our voices have been 
heard, yet again. As we argued, Judge 
Snyder’s ruling stated that “fiscal crisis 
does not outweigh the serious irreparable 
injury plaintiffs would suffer absent the 
issuance of an injunction.”
  It is more important than ever that 
we fight these fights and that we set a 
precedent for other states to follow. As 
the nation faces a changing health care 
landscape over the coming years, it is 
also critical that we physicians stand 
together. We thank our members for 
helping us accomplish this important 
outcome, preventing deterioration of 
access to care. My hope is that this 
achievement will serve as a reminder to 
those who are not yet members, and 
encourage them to join CMA today. 
To have continued success winning 
these battles for all California physicians 
and patients, it is crucial that we gain 
the support of those that benefit most.
  To read the full statement issued 
by the coalition of plaintiffs in CMA et 
al. v. Douglas, please visit CMA’s 
website: www.CMAnet.org.

Expert Fees, Continued from page 2
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Expert Fees for Treating Doctors (Part 2)
by Robert W. Olson, Jr., J.D. 

Part 1 (published in the March-April 
2012 issue) concerned requests from the 
patient’s attorney and setting expert fee 
amounts. Part 2 concerns collection of ex-
pert fees when testifying under subpoena.

Subpoenas 
A request to discuss the patient’s care 
becomes mandatory when in the form 
of a subpoena. This subpoena is a court 
order requiring the doctor to person-
ally appear and testify about the patient, 
which can only issued after a lawsuit is 
filed. The doctor is entitled to be paid 
for that testimony, with the amount 
determined by the type of testimony 
provided.
  Anyone with personal knowledge 
of facts that don’t require special knowl-
edge to understand or report can be 
required to testify on those facts. If the 
doctor hasn’t already been formally des-
ignated as an “expert witness” by either 
attorney and is only asked questions 
that could be answered by a nonexpert, 
the doctor is only entitled to mileage 
at standard IRS rates and a $35 witness 
fee. Such questions would include “what 
day did the patient first visit you,” and 
“what is this illegible word in the chart.”
  It is unlikely the attorney will limit 
the questioning this way, but will prob-
ably treat the doctor as an “expert 
witness,” defined (in part) by California 
law as a “treating health care practi-
tioner who is to be asked to express 
opinion testimony, including opinion or 
factual testimony regarding the past or 
present diagnosis or prognosis made by 
the practitioner or the reasons for the 
particular treatment decision made ....”

Confirming Expert Status 
If the doctor hasn’t already been desig-
nated as an expert witness, the doctor 
may not know in advance whether 
expert testimony will be required. In ei-
ther case, the doctor should inform the 
attorney issuing the subpoena, imme-
diately by certified letter return receipt 
requested with a copy to the patient’s 
attorney, as follows:
  “You have subpoenaed me to 

testify about my care of [patient]. Under 
California Code of Civil Procedure Sec-
tion 2034 and following, if you request 
any opinion testimony, such as factual 
or opinion testimony regarding my past 
or present diagnoses or prognoses or 
the reasons for my particular treatment 
decisions, my entire appearance will 
be considered expert testimony. You 
are hereby notified that if you request 
expert testimony, your office will be 
responsible for my billings, as described 
below. I charge $___ per hour for 
expert testimony, with a four hour 
minimum per day. If I am required to be 
available for the full day, an eight hour 
minimum will apply. My fee is payable at 
least two business days in advance. If not 
paid in advance, no expert testimony 
will be given. If my testimony is can-
celed on less than two full business days 
notice, you will be billed for the full time 
scheduled, because you will have forced 
me to forego business I could have 
scheduled and conducted in that time.”

Amount/Payment of Fees 
Unfortunately, the attorney issuing the 
subpoena can’t be charged for the doc-
tor’s preparation, travel, or expenses 
unless that attorney has already des-
ignated you as an expert or agreed to 
pay those extra charges. Also, there is 
no authority under California law to de-
mand payment for cancelled testimony 
or until the day of testimony (although 
you should ask anyway). Otherwise, this 
letter tracks California law that requires 
the attorney who subpoenas an expert 
witness must “pay the expert’s reason-
able and customary hourly or daily fee 
for any time spent ....” 
  The attorney who designates the 
doctor as an expert, usually the patient’s 
attorney, is primarily responsible for the 
doctor’s expert fees for testifying. If the 
doctor has an agreement on the rate 
and terms of payment, preferably under 
an Expert Retainer Agreement described 
in Part 1, that agreement will control 

Continued on page 7
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Continued from page 6

Expert Fees, cont. 
how and when payment is made. If pay-
ment isn’t made in full before testimony 
starts, the doctor shouldn’t provide any 
“expert” testimony whatsoever. If 
testimony runs longer than anticipated, 
the attorney issuing the subpoena 
must pay the balance due either to 
the patient’s attorney or directly to the 
doctor) within five days of receipt of the 
doctor’s itemized statement.

Day of Testimony 
The doctor should bring four copies of 
the certified letter and proof of receipt, 
and upon starting testimony ask the 
attorney issuing the subpoena “on the 
record, do you accept the terms of 
this certified letter I sent you?” If the 
attorney denies receipt of the letter 
or doesn’t accept its terms, the doctor 
should ask “do you promise to pay my 
expert witness fee of $___ per hour 
within five days of receiving my item-
ized statement for my testimony?” If 
the answer is no and the fee the doctor 
demands is reasonable (see Part 1), the 
doctor may legally refuse to answer any 
questions that ask for expert opinion.

© 2009-2012 by Robert W. Olson, Jr., JD.  Robert 
W. Olson, Jr., is the former chairman of the Santa 
Barbara County Medical Legal Committee and a 
local attorney specializing in medical and dental 
practice transitions.

SBCMS Participates in CMA’s 2012 Legislative 
Leadership Day in Sacramento
Drs. Edward Bent-
ley, Jennifer Hone, 
and Ayesha Shaikh, 
who serve on the 
SBCMS Legislative 
Committee, par-
ticipated in CMA’s 
2012 Legislative 
Leadership Day, 
April 17, in Sac-
ramento. Keynote speakers included 
Governor Jerry Brown and California 
Attorney General Kamala Harris.  
  Along with physicians from SLO, 
our delegation met with Assemblymem-

bers Das Williams and Katcho Achad-
jian, as well as Senator Tony Strickland. 
In addition, they testified before and at-
tended the Assembly Health Committee 
hearing. The focus of the meetings was 
to discuss CMA sponsored bills including 
the following:

• SB 1318 (Wolk)—Health facilities: 
Influenza Vaccinations. This bill would 
require all health care workers in health 
care facilities to either receive the influ-
enza vaccination or wear a mask.

• AB 1742 (Pan)—
Assignment of 
Benefits. This bill 
would require 
health insurers to 
provide payment 
directly to the phy-
sician who provided 
the service when 
the patient has signed an Assignment of 
Benefits.

• AB 1746 (Williams)—Sale of Sports 
Drinks in Schools. This bill would ban the 
sale of sugary sports drinks during school 

hours at middle and 
high school cam-
puses throughout 
California.

• AB 2109 (Pan)—
Childhood Immu-
nizations. This bill 
would require a 
parent or guardian 
seeking a personal 
belief exemption for their child to obtain 
a document signed by themselves and a 
licensed health care practitioner saying 
they have been informed of the risks 
and benefits of the immunizations, as 
well as the public health risks of the 
specified communicable diseases.

• AB 2063 (V. Manuel Perez)—Reim-
bursement for Immunizations. Requires 
insurers to reimburse physicians for im-
munizations in an amount not less than 
the actual cost of acquiring and adminis-
tering the vaccine.
  For more information on these and 
other CMA sponsored bills go to www.
CMAnet.org 

Ayesha Shaikh
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